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L INTRODUCTION

(1] The accused Andrew Jongbloets, Christian Craciun and Serena Rhem, are
each charged with two counts of second degree murder, contrary to s. 235(1) of the
Criminal Code, R.S.C. 1985, c. C-46 [Codel, arising from the deaths of Matthew
Hennigar and Kalvin Andy, which occurred on December 26, 2014 in Anahim Lake,
BC. A fourth accused, Everett O'Reilly, is charged on a separate Indictment with two
counts of first degree murder.

[2] On the night in question, Matthew Hennigar and Kalvin Andy were shot to
death inside Matthew Hennigar's residence at 2103 Dorsey Road, Anahim Lake.
The Crown takes the position that by application of s. 229(c) and s. 21(2) of the
Code, it has proved that the accused Mr. Jongbloets, Mr. Craciun and Ms. Rhem
formed a common intention with Mr. O'Reilly to commit an unlawful act, a rabbery,
and while carrying out the robbery Mr. O'Reilly committed a dangerous act, pointing
and discharging a loaded rifle at Mr. Hennigar and Mr. Andy, and each of the
accused knew that the commission of the dangerous act would be a probable
consequence of carrying out the robbery.

[3] Central to the Crown's case was the evidence of Ms. Lucille Mack and

Mr. Steven Mecham, both of whom entered into immunity agreements in exchange
for their testimony. | am mindful that | must treat their evidence with caution and
must consider the reliability of their evidence as set out in Vetrovec v. The Queen,
[1982] 1 S.C.R. 811 [Vetrovec] and subsequently in R. v. Khela, 2009 SCC 4
[Khelal.

4 The accused take the position the Crown has provided no evidence that any
of them formed an agreement with Mr. O'Reilly to commit robbery and therefore the
Crown is unable to establish there was an agreement which is an essential element
of party liability under s. 21(2) of the Code. The accused also take the position the
Crown has failed to establish the necessary mens rea. In addition, they submit the
Crown has failed to establish the essential elements of s. 229(c) as the dangerous
act was not distinct from the unlawful act. Mr. Jongbloets also relies on the defence

of duress. As discussed later in these reasons, since Mr. Jongbloets testified | must
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instruct myself on the application of R, v. W.(D.), [1991] 1.5.C.R. 742 [W.(D.)] when
assessing his evidence.

[5] | am mindful of the fact that Mr. Jongbloets, Mr. Craciun and Ms. Rhem are
presumed innocent unless and until the Crown meets its burden of proof. The Crown
is required to prove the guilt of an accused beyond a reasonable doubt.

6] In these reasons | will begin with some preliminary remarks regarding the
nature of the evidence including that of the two co-operating witnesses and concerns
regarding their credibility and reliability. | will then set out the relevant evidence in
chronological order and review the evidence tendered by Mr. Jongbloets. 1 will
comment on issues that arise in the evidence as | proceed. Unless otherwise stated,
| find the witnesses evidence to be credible and reliable. { will then examine the legal
principles pertaining to both s. 229(c) and s. 21(2) of the Code which govern my
analysis and finally apply the relevant law to my analysis of the present case.

[7] Some of the evidence in this case might be regarded as reflecting badly on
the character of the accused. For example, there is evidence of their drug use and
possession of stolen property. When considering this evidence, | am aware that it
cannot be used to infer that any of the accused are of bad character such that it is
more likely that they committed the crime with which they are now charged. This bad
character evidence was only admitted because it was a necessary part of the
narrative in this case.

Concerns with Evidence of Key Crown Witnesses

[8] Both Lucille Mack and Steven Mecham were originally arrested and charged
with manslaughter but those charges were stayed upon them entering into an
immunity agreement. Both admitted to the use of illicit substances and Mr. Mecham
admitted he was a drug trafficker with a criminal record including convictions for
assault, possession of a weapon, obstruct police and breach of court orders.

9] Counsel for the accused urge me to be cautious when considering their
evidence as they are unsavory witnesses as contemplated in Vetrovec. | am mindful
that | must treat their evidence with caution and must consider the reliability of their
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evidence in light of the character of the witness. In Khela, the Supreme Court
reviewed its decision in Vetrovec and subsequent case law and developed a
framework for such warnings which although in the context of a jury trial are equally
applicable to a judge sitting without a jury. In Khela, Fish J. for the majority set out

four main elements:

[37] ..... That proposed framework, which | adopt and amplify here, is
composed of four main foundation elements: (1) drawing the attention of the
jury to the testimonial evidence requiring special scrutiny; (2) explaining why
this evidence is subject to special scrutiny; (3) cautioning the jury that it is
dangerous to convict on unconfirmed evidence of this sort, though the jury is
entitled to do so if satisfied that the evidence is true; and (4) that the jury, in
determining the veracity of the suspect evidence, should look for evidence
from another source tending to show that the untrustworthy witness is telling
the truth as to the guilt of the accused (R. v. Kehler, 2004 SCC 11, [2004] 1
S.C.R. 328, at paras. 17-19).

[10] Further, Fish J. also pointed out that when considering the testimony of a
Vetrovec witness there is a need to carefully consider what evidence exists that is
truly independent, capable of being confirmatory and impacts upon the relevant

aspects of the witness's account. (see paras. 39-43).

[11] As my review of the evidence will illustrate much of the evidence of Ms. Mack
and Mr. Mecham align with the evidence of Mr. Jongbloets particularly regarding
events leading up to their arrival in Anahim Lake. Overall, | found both Ms. Mack and
Mr. Mecham to be forthright and candid in their testimony. 1 am mindful | need to
take a cautionary approach when considering their evidence and | will address any

concems | have with their evidence as it arises in my review of the evidence.

I SUMMARY OF THE EVIDENCE

[12] The Crown presented a large body of evidence but their case relies primarily
on the testimony of Lucille Mack and Steven Mecham. The key events leading up to
the murder take place inside Ms. Mack’s van as she along with Mr. Mecham,

Mr. O'Reilly and the three accused drove from Bella Coola to Anahim Lake enroute
to Williams Lake. | will commence my review of the evidence describing events days
prior to the fateful road trip on December 26, 2014 in order to explain the nature of
the relationship among the accused and events which occurred prior to the incident

at the Hennigar residence. | will then turn my focus to their arrival in Anahim Lake
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and the events that unfold leading up to the shooting at the Hennigar residence.
Since Mr. Jongbloets testified | will then proceed to a review of his evidence and my
assessment pursuant to W.(D.).

Early December 2014 — Drive from Vancouver to Bella Coola

[13] In early December 2014, Ms., Rhem and Mr. Craciun were in a romantic
relationship and living in Vancouver. Mr. Jongbloets, who had known Ms. Rhem for
about two years at the time, was staying with them although he was in breach of a
term of his bail for unrelated charges. Mr. O'Reilly, who is Ms. Rhem's nephew came
to the residence from time to time while Mr. Jongbloets was there. Mr. Mecham
came to Ms. Rhem'’s residence after completing work as a logger on Vancouver
Island. The five of them along with Martina Mack drove from Vancouver to Bella
Coola in Mr. Craciun's mother's van. The four-day road trip was uneventful and they
arrived in Bella Coola mid-December.

Break and enter at Hagensborg Store, Bella Coola - December 18, 2014

[14] On December 18, 2014 Mr. Jongbloets and Mr. O'Reilly committed a break
and enter at the Hagensborg Store in Bella Coola and stole a variety of items
including cigarettes, rifle scopes, ammunition, pellet guns and various electronic
games. In his testimony Mr. Jongbloets explained that with the assistance of Martina
Mack they placed the stolen items in Mr. Craciun’s mother's van with the intention of
travelling to Vancouver to sell the merchandise. On the drive to Vancouver they
decided to stop in Anahim Lake to sell some of the merchandise and so Mr. O'Reilly
could buy some alcohol. They eventually went to Matthew Hennigar's house and
visited with him for several hours. During the visit they sold some of the stolen
merchandise, practiced target shooting with Mr. Hennigar's guns and consumed
alcohol. Mr. Jongbloets obtained a shotgun from Mr. Hennigar in exchange for $60
plus some ammunition and the optic scopes. Photographs of this shotgun were
tendered at trial and identified by Mr. Jongbloets. This shotgun was not used in the
shooting death of Mr. Hennigar or Mr. Andy.

[15] Mr. Jongbloets testified by the time they left the Hennigar residence to
continue the drive to Vancouver Mr. O'Reilly was intoxicated and drove the van into
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snowbanks several times. Mr. Jongbloets said he was frustrated with Mr. O'Reilly
and confronted him about his driving which resulted in an altercation between the
two of them. | will discuss this altercation further in my reasons when | examine
Mr. Jongbloets’ evidence.

[16] At some point on the afternoon of December 18, 2014 the police were called.
Mr. O'Reilly, who was passed out behind the wheel of the van, was arrested, the van
was impounded and the stolen merchandise was seized. Mr. Jongbloets and Martina
Mack hid out on the Hennigar property until Martina Mack contacted Mabeline Leon
who agreed to come pick them up and drive them towards Bella Coola. Before
getting into Ms. Leon’s vehicle, Mr. Jongbloets went back to the Hennigar residence
to obtain the shotgun he had just purchased. As he was walking out of the house
carrying the shotgun he encountered Mr. Hennigar's spouse Stephanie Santos.

Ms. Santos confirmed she saw Mr. Jongbloets leaving the residence with a shotgun.

December 24, 2014 — Mr. Mecham's trip to Williams Lake

[17] On December 24, 2017 Mr. Mecham travelled with his brother Otis Mecham
and Dempsey Solomon to Williams Lake to obtain drugs. While in Williams Lake
they also picked up Mr. O'Reilly who had been released from custody. As they drove
back to Bella Coola they stopped on the side of the road and both Mr. O'Reilly and
Mr. Mecham fired Mr. Mecham’s M-14 rifle. Mr. Mecham identified the M-14 rifle
which was seized by the RCMP from photographs filed as exhibits and confirmed
that the M-14 used 308 ammunition.

Events of December 26, 2014

[18] 1 will deal with the sequence of evenls leading up to the attendance at the
Hennigar residence.

Second break and enter at Hagensborg Store, Bella Coola

[19] !n the early morning hours of December 26, 2014 Mr. Mecham and
Mr. Craciun broke into the Hagensborg Store. They stole cigarettes, lottery tickets,
guitars and lighters and took the stolen merchandise back to Martina Mack's

residence. Mr. Mecham was unsure if Ms. Lucille Mack was involved in this offence.
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[20] According to both Mr. Mecham and Mr. Jongbloets, Mr. O'Reilly was very
angry because they did the break-in without him. Mr. Mecham testified that he took
about 10-15 gabbies, which | understand to be a reference to the drug gabapentin
before dealing with Mr. O'Reilly because it gave him an instant energy boost.

Mr. O'Reilly confronted Mr. Mecham in the driveway of Otis Mecham's house. After a
few minutes, Mr. O'Reilly left to confront Mr. Craciun at Martina Mack’s house. Both
Mr. Mecham and Ms. Mack testified that she drove Mr. Mecham to Martina Mack's
house to follow Mr. O'Reilly.

The Knife Incident at Martina Mack’s Residence

[21] Mr. Jongbloets, Mr. Craciun and Ms. Rhem were all staying at Martina Mack's
residence. Mr. Mecham observed Mr. O'Reilly going toward Martina Mack's house
carrying a large knife which he described as a “big fish filleting knife". Mr. Mecham
testified he was worried for Mr. Craciun because Mr, O'Reilly was so angry.

Mr. Mecham and Mr. Jongbloets described the encounter inside Martina Mack’s
residence. Mr. O'Reilly was angry, waving around the large knife in a slashing
motion and screaming at Mr. Craciun who was on a mattress with Ms. Rhem. At one
point Mr. Mecham picked up a space heater to distract Mr. O'Reilly. After a few
minutes, Mr. O'Reilly calmed down and they all went outside for a cigarette.
Although Mr. Jongbloets was not part of the conversation, he testified that they
resolved the dispute by agreeing that Mr. O'Reilly would share in the profits from the
recent break and enter.

Dinner at Melvina Mack's Residence

[22] Sometime either earlier in the day or the day before, Ms. Mack and

Mr. Mecham had planned to drive from Bella Coola to Williams Lake in order for

Mr. Mecham to obtain drugs and for Ms. Mack to use drugs. Mr. Mecham had
argued with his brother Otis earlier in the day so he packed a number of his personal
belongings including his M-14 rifle and his chain saw into Ms. Mack’s van. Before
heading to Williams Lake, Ms. Mack went to dinner at her mother Melvina Mack’s
house. Mr. Mecham remained in her van sleeping. Ms. Rhem, Mr. Craciun,

Mr. Jongbloets and Mr. O'Reilly were also at Melvina Mack's house for dinner.
Melvina Mack testified that the dinner was uneventful and everyone appeared to get
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along. Ms. Mack and Mr. Jongbloets’ evidence aligned with that of Melvina Mack.
After the dinner Ms. Rhem, Mr. Craciun, Mr. Jongbloets and Mr. O'Reilly all joined
Ms. Mack and Mr. Mecham for the trip to Williams Lake.

[23] Before leaving Bella Coola, Mr. O'Reilly purchased a marihuana joint and a
40-ounce bottle of vodka for the trip. The van was driven by Ms. Lucille Mack and
Mr. O'Reilly sat in the front passenger seat. Mr. Jongbloets and Mr. Mecham sat in
the middle row of seats, and Ms. Rhem and Mr. Craciun sat in the back row. The
radio was on and Mr. O'Reilly shared the vodka with the others in the van. At one
point Mr. O’Reilly became upset with how much vodka had been consumed so he
put the bottle away.

The Drive to Anahim Lake

[24] The driving conditions were poor with heavy snow and at one point Ms. Mack
hit the washboard on a switchback which caused a plate of food to spill all over

Mr. O'Reilly. When Mr. O'Reilly got out of the van to brush off the food off he noticed
the smell of bumnt oil. He and Ms. Mack discussed the need to get the oil for the van.
Mr. O'Reilly suggested they stop at Matthew Hennigar's place in Anahim Lake
because Mr. O'Reilly thought he would have some oil. According to Ms. Mack and
confirmed by Mr. Jongbloets, the only people awake during this conversation were
herself, Mr. O'Reilly and Mr. Jongbloets. Neither Mr. Craciun nor Ms. Rhem were
part of this conversation.

Mr. O'Reilly locates the M-14 Rifie

[25] As Ms. Mack continued to drive Mr. O'Reilly and Mr. Jongbloets resumed
drinking the vodka. Ms. Mack told them that she had some pop in the back of her
van that they could use as a “chaser”. When they were about 45 minutes outside of
Anahim Lake Ms. Mack pulled her van over so that they could get the pop from the
back. Mr. O'Reilly got out of the van and went to the back to get the pop and found
the M-14 rifle belonging to Mr. Mecham. Mr. O'Reilly returned to his seat with both
the pop and the rifle. According to Ms. Mack and Mr. Jongbloets, Mr. O'Reilly
appeared excited to have found the rifle.
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[26] Ms. Mack told Mr. O’Reilly to put the rifle away. He told her he would use the
rifle for cops if they were pulled over. At one point Mr. O'Reilly pointed the rifie at
Ms. Mack and told her she better move her head. Ms. Mack was very upset but

Mr. O'Reilly told her to keep driving. According to Ms. Mack and Mr. Jongbloets,
while Mr. O’Reilly and Mr. Jongbloets were talking Mr. Jongbloets stated “hey man,
we need more guns”. Mr. O'Reilly agreed saying “yeah man, yeah, we need more
guns.” Mr. Jongbloets then stated “we need lots of guns, we need to get lots of guns”
to which Mr. O'Reilly replied “Yeah, | know a place in 100 Mile house where we can
go get some guns”. According to Ms. Mack, Mr. Jongbloets then said “yeah, let's go
do it, let's go do it." Although Mr. Jongbloets denies making that statement.

Ms. Mack tried to discourage them from getting more guns. Neither Mr. Craciun nor
Ms. Rhem participated in this discussion, and according to Ms. Mack they were
asleep in the back of the van.

[27]  As the van got closer to Anahim Lake Mr. O’Reilly changed the plan and said
they shouid go to Matthew Hennigar's residence to obtain the guns. Both Ms. Mack
and Mr. Jongbloets testified that Mr. O'Reilly stated “Why do we need to goto 100
Mile to get guns when my friend Matthew has lots of guns and we'll take all his guns.
I'm going to take this gun and I'm going to point it to his head and we're going to
take all of his guns”. There is no evidence that either Mr. Craciun or Ms. Rhem were
aware of or participated in this discussion. As they approached Anahim Lake,

Mr. O'Reilly told Ms. Mack to stop the van so he could get the clip for the gun.

Ms. Mack stopped the van near Christiansen’s store and she saw Mr. O'Reilly,

Mr. Jongbloets and Mr. Craciun all get out of the van. Ms. Mack heard someone at
the back of the van say “I can't find anything back here” but she could not identify
the voice.

[28] Mr. O'Reilly then moved from the back of the van to the side where

Mr. Mecham was sitting. Mr. O'Reilly yelied at Mr. Mecham “Steven where is the
clip?” Mr. Mecham told him it was under the seat. Once Mr. O'Reilly located the clip
he got back in the van and told Ms. Mack to drive. After about five minutes on the
road they realized that Mr. Jongbloets and Mr. Craciun were no longer in the van.
Mr. O'Reilly told Ms. Mack to turn around and collect them.
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[29] Mr. Jongbloets testified that both he and Mr. Craciun got out of the van to
urinate. Mr. Craciun also admitted this in his post arrest statement that he got out of
the van. Mr. Jongbloets was firm that neither he nor Mr. Craciun went to search the
back of the van with Mr. O'Reilly to search for the clip. | note that although Ms. Mack
testified they went to the back of the van with Mr. O'Reilly there is no evidence that
she actually saw the three males searching the back of her van.

[30] When the van returned, Ms. Mack testified Mr. Jongbloets was located
walking along the road and Mr. Craciun was located coming from the area of the
RCMP detachment. Ms. Mack told Mr. Craciun “get back in the van, we need to go
get oil’. Ms. Mack was not sure what exactly Mr. O'Reilly said at that point but it was
about the need to get oil and guns. There is no evidence that Mr. O'Reilly told

Mr. Craciun that he intended to steal guns from Mr. Hennigar. Indeed, during her re-
examination Ms. Mack stated she did not think Mr. Craciun knew what was going on

regarding the guns.

[31] Having just been woken up by Mr. O'Reilly and realizing where they were

Mr. Mecham asked what they were doing in Anahim Lake. Mr. Mecham testified that
Mr. Jongbloets said “we are going to steal guns”. However, in cross-examination

Mr. Mecham clarified that he thought it was Mr. Jongbloets as he was sitting directly
beside Mr. Jongbloets. Mr. Jongbloets denies that he made that statement.

Mr. Mecham said “fuck, he is a fucking buddy” in reference to Mr. Hennigar. At this

point, everyone was back inside the van in their original seats.

[32] Ms. Mack was very upset and continued to ask Mr. O'Reilly what he was
thinking and why were they doing this? Ms. Mack testified that someone sitting
behind her stated “this is what we do” or “this is who we are”. Ms. Mack was not able
to identify the speaker. | note that during this portion of the discussion there was no
explicit reference to "this” meaning steal guns from Mr. Hennigar.

[33] Ms. Mack drove the van a short distance and then stopped. While holding the
loaded rifle Mr. O'Reilly yelled at Ms. Mack to “drive the fucking van - 1 am fucking
serious — don't mess with me Lucy”. Mr. Mecham tried to intervene. He told

Mr. O'Reilly to leave her alone and hit the back of Mr. O'Reilly’s seat. Mr. Mecham
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testified he tried to reach around and grab the rifle. At that point the situation in the
van escalated. Mr. O’Reilly started to yell at everyone “you don't think I'm fucking
crazy, I'll kill all of you — | don't fuckin care, | am going to kill all of you" and then hit
Mr. Mecham in the face with either his elbow or the butt of the rifle causing injuries to
Mr. Mecham'’s face. Mr. O'Reilly then pointed the gun at everyone in the van yelling
“I'll fucking kill you".

[34] Mr. O'Reiily then fired the rifle out of the passenger side window. Ms. Mack
became increasingly upset. She was crying and pleading with Mr. O'Reilly not to do
this. At one point she heard a voice behind her say “fuck let's just do this". Again,
she was not able to identify the speaker, other than to say it was not Mr. Mecham or
Ms. Rhem. Mr. Mecham vividly described how Mr. O'Reilly proceeded to point the
gun directly in his face and say “I'll fuckin kill you.... fucking tell me what do”,

Ms. Rhem then intervened and pushed the barrel of the gun away from

Mr. Mecham’s eyes and tried to calm Mr. O'Reilly down. According to Mr. Mecham
after that either Ms. Rhem or Mr. Craciun switched spots with him and he moved to
the back of the van. After Mr. O'Reilly discharged the rifle out the window everyone
in the van stopped talking other than Ms. Mack and Mr. O'Reilly. It was a short drive
to the Hennigar residence.

Arrival at the Hennigar Residence

[35] Upon arrival at Mr. Hennigar's residence Mr. O'Reilly got out of the van with
the rifle and said in a loud voice "who is fucking with me on this?" - although he did
not specifically refer to stealing Mr. Hennigar's guns. Both Mr. Jongbloets and

Mr. Craciun got out of the van and proceeded to walk towards the house.

Mr. O'Reilly then pointed the gun at Mr. Mecham and said “get the fuck out of the
van”. Mr. Mecham got out of the van but remained beside it as Mr. O'Reilly
approached a camper/truck that was parked in the driveway closer to the residence.
Mr. Mecham was focused on the injuries to his face and did not provide any
description as to what the others did when they arrived at the residence.

[36] As she watched Mr. O'Reilly approach the residence, Ms. Mack began to
slowly back her van out of the driveway with Mr. Mecham walking along beside the
van. Ms. Rhem, who was still inside the van said to Ms. Mack “what the fuck are -
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are you fucking ditching” to which Ms. Mack stated “yeah | am fucking ditching and
you can jump out of my fucking van if you want to”. Ms. Rhem got out of the van and
walked towards the others while calling out Mr. O’'Reilly's name.

[37] Ms. Mack testified she saw Mr. O'Reilly, Mr. Craciun and Mr. Jongbloets in
the area near the front door of the Hennigar residence as she was leaving the
driveway. She said Mr. O'Reilly was in the middle near the stairs holding the gun
close to his chest while Mr. Craciun and Mr. Jongbloets were slightly behind and to
each side.

[38] As | will discuss later in my reasons, Mr. Jongbloets testified that as he and
Mr. Craciun were walking towards the house Mr. O'Reilly ran past them and stood
on the side of the house with the gun. Mr. Jongbloets testified he was the first
person to knock on the door and when there was no response he said “nobody's
home, let's go”. He said he then looked around the area of the stairs to see if there
was any oil. He testified that Mr. Craciun then knocked and kicked on the door and
then walked towards Ms. Rhem who was now out of the van. In his post-arrest
statement, Mr. Craciun admitted that the knocked on the door of the Hennigar
residence.

[39] Obviously, there is some discrepancy in the evidence as to who knocked on
the door at the residence first. Given their different vantage points and the fact that
Ms. Mack was backing her van out of the driveway at the time she may have the
sequence out of order. However, this does not detract from her evidence as both
Mr. Jongbloets and Mr. Craciun confirm they both knocked on the door.

[40] While all of this was going on at the door to the Hennigar residence,

Ms. Mack told Mr. Mecham to get back in the van and they drove off towards
Williams Lake and were later arrested. Both Ms. Mack and Mr. Mecham testified that
they wanted to get away and although they were concerned about what Mr. O'Reilly
might do at the Hennigar residence they never told the police even though they
encountered the RCMP enroute to Williams Lake.
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[41] On December 27, 2014 at approximately 10 a.m. Mr. Jongbloets, Mr. Craciun,
Ms. Rhem and Mr. O'Reilly were arrested as they walked along Highway 20 in
Anahim Lake.

Evidence of Ms. Santos

[42] Mr. Hennigar's spouse Stephanie Santos was upstairs with her husband in
their bedroom when they heard banging on the door around 11 p.m. Their friend
Mr. Andy was sleeping on the couch downstairs in the living room. The knocks got
progressively louder and sounded like someone was kicking the door so

Mr. Hennigar went downstairs to check what was going on. Ms. Santos heard a
voice outside say “they’re probably not home, let's go” but could not say if it was a
male or female voice.

[43] Ms. Santos testified she heard Mr. Hennigar open the door and then heard a
lot of yelling and screaming. She said she only heard one person who said
something like “you fucking goofs, you want to steal from me” and Mr. Hennigar
stating "l didn't steal from you. What are you talking about? She said the male said
“you wanted to steal my shotgun” to which Mr. Hennigar said “You have you're
fucking shotgun right there”. She then heard a gun shot and a male voice told

Mr. Hennigar to go sit down. She heard Mr. Hennigar say “Please Everett don't - it
doesn't have to be this way” followed by a second gun shot. Ms. Santos testified
there was only a couple of minutes between gun shots. She then heard footsteps in
the snow leaving the area and could tell by the sound that there was more than one
person. She did not waiver on this evidence when challenged during cross-
examination. Ms. Santos then went downstairs and found both Mr. Hennigar and
Mr. Andy had been shot dead. She called the police, who arrived about 40 minutes
later.

[44] Ms. Santos said she had met Ms. Rhem on more than one occasion since
2012 as Ms. Rhem was dating Mr. Hennigar's brother.

[45] Ms. Santos identified several of the guns seized in the area near the Hennigar
residence as belonging to Mr. Hennigar. Ms. Santos estimated there were a total of
nine rifles in their house on December 26, 2014.
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[46] Ms. Santos also testified about an encounter outside her house on December
18, 2014. As she was returning to her residence she saw a male, who she identified
as Mr. Jongbloets, walking towards Mabeline Leon’s truck which was parked in the

driveway. She said the male was carrying one of Mr. Hennigar's rifles. This confirms
Mr. Jongbloets evidence that he obtained a rifle from Mr. Hennigar on December 18.

Observations of the accused after the shooting

[47] Ms. Leon testified that Ms. Rhem came to her house asking for a ride to
Anahim Lake or to Nimpo Lake on the night of the murders. Ms. Leon said

Ms. Rhem was with a male who looked like the male she had seen outside the
Hennigar residence a few days before. The description matched that of

Mr. Jongbloets. Ms. Leon said that Ms. Rhem had called out “Everett” after Ms. Leon
had declined to assist.

[48] Sometime later that same day, Ms. Sullin testified she saw four people
walking by the side of the highway including a female and three males. The
description of their clothing match that of the four accused.

Location of Rifles on Dorsey Road and Ayres Road

[49] On December 31, 2014 members of the RCMP located Mr. Hennigar's rifles
and shotguns in the snowbanks located on Dorsey Road and Ayres Road.

Mr. Mecham's M-14 rifle was located in the snowbank on Dorsey Road as well as a
Ruger 10-22 rifle and a break action shotgun. On Ayres Road, the police located a

Bolt Action rifle with scope and a Magnum shot gun.

[50] Inside the Hennigar residence the police seized a Winchester 308 casing
near the chair where Mr. Hennigar's body was located. Ms. Laura Knowles was
qualified to give expert evidence in mechanical assessment and legal classification
of firearms, firearms identification, tool mark identification and physical matching.
She testified that the M-14 rifle found at the scene, as well as the guns taken from
the Hennigar residence are “Firearms” as defined in s. 2 of the Code. Ms. Knowles
testified that she conducted a forensic examination of a spent Winchester 308
casing located at the Hennigar residence and determined it was fired from the M-14
rifle. She also testified that bullet fragments recovered from the body of Mr. Hennigar
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could not be identified or eliminated as having been fired from the M-14 rifle but
could be eliminated as having been fired from the other firearms recovered from the
scene.

The Police Interviews of Mr. Craciun

[51] When Mr. Craciun was interviewed on December 30 and 31, 2014 he refused
to answer many questions but did admit that he knocked on the door at the Hennigar
residence twice, the second harder than the first. He also stated he believed they
were at the Hennigar residence to get oil for the van because “from the front of the
van he heard people complaining about the oil". He denied ever seeing Mr. O'Reilly
with a gun.

The Police Interviews of Ms. Rhem

[52) When Ms. Rhem was interviewed on December 28 and 29, 2014 she refused
to answer most questions, telling the officers that she wanted to go back to her cell
to sleep. At the time Ms. Rhem was ill. She denied being at the scene and also
denied knowing the residents. As stated earlier, Ms. Santos testified she met

Ms. Rhem on more than one occasion since 2012.

Admissions of Fact

[63] Admissions of Fact were filed as an exhibit at the commencement of trial.
Those admissions include the following facts:

(1) On December 26, 2014 at the residence of Matthew Hennigar located at
2103 Dorsey Road, Anahim Lake, B.C., Kalvin Andy and Matthew Hennigar
both died as a result of single gunshots wounds to the head.

(i) DNA analysis of the blood located on the right side near the eyelet of the
shoe seized from Mr. O'Reilly showed that the DNA from Mr. O'Reilly’s shoe
matched the known sampie of the DNA of Mr. Andy.

(iif) Upon their arrest each accused was tested for Gunshot Residue (“GSR”).
Ten particles of GSR were found on Mr. O'Reilly’s left hand, one particle was
found on Ms. Rhem's cheek and one particle was found on Mr. Jongbloets’ face
and cheeks.
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(iv) The latent fingerprint located on the 308 round contained in the magazine
of the M-14 rifle which was located on Dorsey Road could not have been
deposited by Andrew Jongbloets, Lucille Mack, Serena Rhem, Christian
Craciun or Steven Mecham. The comparison of Bryan Everett O'Reilly's
fingerprint with the fingerprint on the 308 round was inconclusive.

(v) On December 18, 2014 Mr. O'Reilly was arrested at 2092 Dorsey Road,
Anahim Lake on charges of possession of stolen property and that Mr. O'Reilly
was released from custody in Williams Lake on December 24, 2014. The
RCMP seized the van driven by Mr. O'Reilly. The RCMP investigation revealed
that some of the items in the van were stolen in break and enters that occurred
in Bella Coola in December 2014.

Forensic Evidence

[54] Dr. Nigel Hearns, an expert in forensic examination, analysis and
identification of GSR testified that finding GSR on a person could lead to any one of
three general conclusions (1) the person fired a firearm; (2) the person was in close
proximity to the discharge of a firearm; or (3) they were in contact with another
source of GSR. He also testified that there were multiple potential sources of GSR
such as Mr. O'Reilly firing the M-14 in the enclosed space of the van, or Ms. Rhem
pushing the barrel of the M-14 away from Mr. Mecham’s face.

Defence Evidence - the Evidence of Mr. Jongbloets

[55] Mr. Jongbloets is 28 years old. At the time of the incident he was addicted to
crystal methamphetamine and had decided to go to Bella Coola with Ms. Rhem and
the others to try and get clean and get away from the police. At the time he was in
breach of his bail for unrelated charges in Vancouver. Mr. Jongbloets had met

Mr. O'Reilly in Vancouver through Ms. Rhem. Mr. Jongbloets had “hung out” and
used drugs with Mr. O'Reilly both in Vancouver and during the drive up to Bella

Coola.

[56] In early December, Mr. Jongbloets along with Ms. Rhem, Mr. Craciun,

Mr. O'Reilly and Mr. Mecham drove to Bella Coola in a van belonging to

Mr. Craciun's mother. The trip took about four days. On December 17 or 18 he broke
into the Hagensborg Store in Bella Coola with Mr. O'Reilly and stole a variety of
merchandise. They were assisted by Martina Mack who drove them.
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Mr. Jongbloets explained that he wanted to drive down to Vancouver to sell the
stolen property because he did not know anyone in the interior. On the drive down to
Vancouver they stopped in Anahim Lake to try and sell some of the merchandise.
This included a stop at Matthew Hennigar's residence where they sold some of the
items. In exchange for one of Mr. Hennigar's shotguns Mr. Jongbloets traded some
of the stolen merchandise including ammunition and scopes. Mr. Jongbloets testified
they were at the Hennigar residence for about five to six hours and Mr. O'Reilly was
“pretty drunk” when they left to continue the drive to Vancouver.

[57] Mr. Jongbioets testified that Mr. O'Reilly was too drunk to drive the van and
he kept crashing into snowbanks on the road near the Hennigar residence.

Mr. Jongbloets was frustrated with Mr. O'Reilly and was worried because he was in
a van full of stolen property and had warrants out for his arrest. He didn't want to get
arrested and go to jail without being able to benefit from the stolen property.

Mr. Jongbloets said that Mr. O'Reilly “jumped over into the passenger seat and
broke my nose, punched me out a little bit” and after that he didn’t want anything to
do with him. Given that Mr. O'Reilly was so intoxicated he could not drive the van |
do not believe that he was capable of assaulting Mr. Jongbloets in the way he
described. In cross examination Mr. Jongbloets said “we ended up getting in a fight
and then we just agreed to go back to Matt's house to sober up” and also said “I just
sort of laughed it off and washed my hands of him”. While they may have had an
argument there is no other evidence to corroborate Mr. Jongbloets’ claim that he
was physically assaulted by Mr. O'Reilly.

[58] Eventually the police were called and Mr. O'Reilly was arrested and the van
seized. Mr. Jongbloets and Martina Mack waited in a shed on the Hennigar property
until Mabeline Leon came to get them and drove them back to Bella Coola. Before
leaving the Hennigar property, Mr. Jongbloets went back to the house to obtain the
rifle from Mr. Hennigar. He recalled encountering Ms. Santos who did not seem
pleased to see him on the property. Ms. Santos’ evidence confirms that

Mr. Jongbloets left the Hennigar residence with a shotgun on December 18.
Mabeline Leon confirms that she went to the Hennigar residence on December 18,
2014,
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[59] As stated earlier Mr. Jongbloets’ testimony about some of the events which
occurred during the day on December 26, 2014 closely aligns with that of Ms. Mack
and Mr. Mecham. His description of the knife incident between Mr. O'Reilly and

Mr. Craciun confirms the testimony of Mr. Mecham. Similarly, Mr. Jongbloets'
testimony about attending dinner at Ms. Rhem'’s mother's house aligns with the
evidence of Ms. Mack. Mr. Jongbloets testified that after dinner he wanted to go
along for the drive to Williams Lake because he knew they would obtain drugs and
he wanted to party. He said he had no concemns about travelling with Mr. O'Reilly.

[60] Mr. Jongbloets described the scene in the van as they set out from Bella
Coola in the same terms as Ms. Mack. People were talking and sharing the bottle of
vodka Mr. O'Reilly obtained for the trip. After about 15 minutes Mr. O'Reilly put the
bottle away and the drive continued until they stopped because a plate of food had
spilled on Mr. O'Reilly. It was at this point that Mr. Jongbloets heard Mr. O'Reilly and
Ms. Mack discuss needing oil for the van. Shortly after that, Mr. O'Reilly and

Mr. Jongbloets started to drink the vodka again. Mr. Jongbloets testified Ms. Mack
suggested they get some pop to mix with the vodka from the back of her van.

Mr. Jongbloets testified he thought both Mr. Craciun and Mr. Rhem were passed out
in the back of the van by this point.

[61] Mr. Jongbloets testified that when Mr. O'Reilly got out of the van to look for
the pop he returned with both pop and the M-14 rifle belonging to Mr. Mecham.

Mr. Jongbloets said Mr. O'Reilly seemed excited to have the rifle but Ms. Mack was
very upset. At one point he heard Mr. O'Reilly say he would use the gun in case they
were stopped by the cops. Mr. Jongbloets thought Mr. O’'Reilly was really drunk and

he himself was “pretty buzzed".

[62] Mr. Jongbloets admitted that when he saw Mr. O'Reilly with the M-14 rifle he
said to Mr. O'Reilly “we should get some more guns”. However, Mr. Jongbloets
testified that what he meant to say is that Mr. O'Reilly should get his own gun, but he
didn't say that because he thought Mr. O'Reilly might be offended. Mr. Jongbloets
said he did not mean he wanted to do another crime with Mr. O'Reilly. He said he
was still mad at him because the stolen property had been seized by the police
when Mr. O'Reilly was arrested on December 18.
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[63] |find Mr. Jongbloets crafted his testimony in an effort to downplay his role in
devising the plan to obtain more guns. This portion of his testimony is also
inconsistent with his admission that he had no concerns about going to Williams
Lake with Mr. O'Reilly to get drugs and thought Mr. O'Reilly would “make it right”
with reference to the loss of the stolen property.

[64] Mr. Jongbloets also testified that Mr. O'Reilly mentioned going to 100 Mile but
he did not understand what Mr. O'Reilly was talking about. However, he also
testified that Mr. O’Reilly was talking about going to 100 Mile to get guns and then
switched the plan. According to Mr. Jongbloets “| guess he got the idea to go ~ as —
as we were on our way to Matthew's house, | guess he figured he was going to go
take Matthew's guns”.

[65] 1 do not accept Mr. Jongbloets' testimony that he did not understand what
Mr. O'Reilly was saying. Indeed, given that Mr. O'Reilly was responding to

Mr. Jongbloets’ idea about getting more guns he would have understood exactly
what Mr. O’Reilly was talking about.

[66] Mr. Jongbloets explained that he was not interested in doing anything else
with Mr. O’Reilly because he was still mad about events the week before when

Mr. O’Reilly punched him out and the van with the stolen property was seized. As |
stated earlier, while | accept that Mr. Jongbloets may have argued with Mr. O'Reilly
when he kept crashing the van into the snowbanks outside the Hennigar residence
on December 18, | do not believe he was actually physically assaulted by the
intoxicated Mr. O'Reilly. In fact, Mr. Jongbloets stated he just “laughed it off" in
reference to the disagreement with Mr. O'Reilly which demonstrates that he did not
take the incident seriously. Further, the fact that Mr. Jongbloets voluntarily joined
Mr. O'Reilly and the others for the trip to Williams Lake detracts from his testimony
that he was angry or concerned about Mr. O'Reilly.

[67] Mr. Jongbloets next described the van stopping so Mr. O'Reilly could look for
the clip for the M-14 rifle. He said both he and Mr. Craciun got out of the van to
urinate and neither of them assisted Mr. O'Reiily in looking for the clip. Mr. Craciun's
statement aligns with this evidence. Although Ms. Mack testified she thought
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Mr. Jongbloets and Mr. Craciun went to the back of the van to assist Mr. O'Reilly she
did not actually see them. Therefore, | accept Mr. Jongbloets' evidence on this point.

[68] Mr. Jongbloets testified that when the van left without him he thought to
himself “oh good they're going to do it without me”, which he said meant that they
were going to get oil and “possibly take his guns”. Mr. Jongbloets testified that after
about five to seven minutes the van returned and he and Mr. Craciun got back in.

[69] In cross examination Mr. Jongbloets admitted that he voluntarily got back into
the van "because that is what we were supposed to do”. When it was suggested to
him that he knew he was going to commit a robbery he said he didn’t really think
about it. However, he also said he that he knew a robbery was going to take place
but had hoped Mr. O'Reilly might change his mind. Mr. Jongbloets attempted to
justify his actions by the fact that he was new to the group, wanted to be accepted
and did not want to offend anyone. | find this is another spot where Mr. Jongbloets
crafts his testimony in an effort to distance himself from the robbery plan. Despite
what Mr. Jongbloets testified, | do not believe he was a stranger to this group.
Indeed, he had spent almost everyday with them for at least a month and prior to the
drive to Bella Coola he had resided with Ms. Rhem and Mr. Craciun in Vancouver
and had spent time with Mr. O'Reilly at Ms. Rhem'’s house. He had also spent four
days with them driving to Bella Coola and upon arriving in Bella Coola he had
attended various social gatherings with the others. In addition, on December 18,
2014, Mr. Jongbloets and Mr. O'Reilly had robbed a store and had planned to drive
to Vancouver to sell the stolen merchandise. | find that Mr. Jongbioets got back into
the van because he wanted to continue with the plan to go to the Hennigar

residence and get more guns.

[(70] Mr. Jongbloets denied teliing Mr. Mecham that they were going to Matt's
house to steal guns, but he recalls Mr. O'Reilly said something. When asked what
he heard Mr. O'Reilly say, Mr. Jongbloets said he did not really hear exactly what
Mr. O’'Reilly said because he himself was pretty drunk and not paying attention. On
this point | prefer the evidence of Mr. Mecham who said Mr. Jongbloets told him they
were going to steal guns. | find that Mr. Jongbloets’ denial of this statement is simply
another attempt to distance himself from the plan to steal Mr. Hennigar's guns.
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[71]  Mr. Jongbloets' description of Mr. O'Reilly punching Mr. Mecham is consistent
with the evidence of Mr. Mecham and Ms. Mack. Ms. Mack, Mr. Mecham and

Mr. Jongbloets all described Mr. O'Reilly pointing the gun at everyone in the van.

Mr. Jongbloets testified that Mr. O'Reilly said he was going to shoot them if they tried
to stop him which is slightly different than the evidence from Mr. Mecham and

Ms. Mack. | accept that Mr. O'Reilly was acting erratically and had told everyone that
he would use the rifle. Ms. Mack, Mr. Mecham and Mr. Jongbloets all testified that
the situation in the van was very tense.

[72] Mr. Jongbloets’ description of the arrival at the Hennigar residence was
similar to the evidence of Ms. Mack and Mr. Mecham. He described the house as
dark except for a porch light. He said that Mr. O'Reilly got out of the van and said
“who is in on this” which he thought was Mr. O'Reilly telling them all to get out of the
van. Mr. Jongbloets testified that they did not really have a choice because if they
refused there would probably be a problem. He said he did not want to do anything
criminal with Mr. O'Reilly. Mr. Jongbloets said he got out first, followed by

Mr. Craciun, and they both walked towards the door of the Hennigar residence. He
thought Mr. O'Reilly had been arguing with Mr. Mecham and was telling him to get
out of the van. He said that Mr. O'Reilly then ran past them and stood on the side of
the house “kind of pointing the gun” and told him to knock on the door.

[73] According to Mr. Jongbloets he knocked on the door “to do the bare minimum
that | had to” and then he wanted to get out of there. In cross examination he said “I
was just trying to be nice and avoid conflict”. He said he knocked on the door and
said “nobody’s home, let’s go” and started to walk away. He then stopped to look
and see if there was any oil in the area around the steps. He said then Mr. Craciun
knocked and kicked on the door and then walked away toward where Ms. Rhem was
standing. He said he saw Mr. O'Reilly at the door kicking it while he held the gun and
he thought to himself “Oh fuck | don't want to be at the door when — you know,
somebody answers and Everett's standing there with the gun, right?”. He explained
that he didn’t want to be seen with the guy who was robbing them, which | take it to
mean seen by the people inside the residence.
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[74] During cross-examination Mr. Jongbloets altered his evidence from being
100% percent sure he was the only person who said “they’re not home let's go”. He
explained that he thought about it over night and considered the evidence of

Ms. Santos. | accept Ms. Santos’ evidence that she heard one person say “they’re
not home, let's go” but | do not believe those words were uttered by Mr. Jongbloets.
Mr. Jongbloets did not leave the area after knocking on the door instead he
remained in the vicinity of the door as Mr. O'Reilly pounded on the door. | find itis
more likely that Mr. Craciun or Ms. Rhem uttered those words as they moved away
from the area of the door. While | cannot be certain who uttered those words | find
that it was neither Mr. Jongbloets or Mr. O'Reilly.

[75] Mr. Jongbloets testified that he started walking away but when he saw

Ms. Mack pulling away he started running after the van. He said he looked back and
saw that someone had answered the door so then he just started walking down the
road. He said Ms. Rhem and Mr. Craciun were ahead of him by 30-40 feet. After a
few minutes he said he saw Mr. O'Reilly coming up behind him, at a distance of
about half a block.

[76] During cross-examination Mr. Jongbloets agreed that when Mr. Craciun and
Mr. O'Reilly knocked on the front door he was standing near them, watching the
front door. He also said that he did not see Mr. O'Reilly point the gun at the door of
the residence. When challenged on his testimony about running after the van,

Mr. Jongbloets said he could not be sure of the sequence because there were a lot
of things going on. He also did not recall hearing any gunshots.

[77] !find Mr. Jongbloets’ testimony internally inconsistent. On the one hand he
said he knocked on the door and then walked away. He also said he saw the van
leaving so started to run after it. But then he also said he remained in the vicinity of
the door looking for oil as Mr. Craciun and Mr. O'Reilly knocked on the door. | do not
accept his evidence on this point. | find that he fabricated this evidence in an effort to
distance himself from the area of the house so that he could not be considered as
one of the people Ms. Santos testified she heard running away in the snow after the
shooting.
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[78] Mr. Jongbloets admitted in cross-examination that he knew Mr. O'Reilly
intended to go into the Hennigar residence, point the gun at Mr. Hennigar's head
and take his guns. He also admitted that he knew Mr. O'Reilly was very dangerous
but he never thought Mr. O'Reilly would kill Mr. Hennigar.

[79] As Mr. Jongbloets walked along Dorsey Road behind Mr. Craciun and

Ms. Rhem he said he could see Mr. O'Reilly behind him “running away with the
guns”. Mr. Jongbloets described Mr. O'Reilly disposing of the rifles. He said he saw
Mr. O'Reilly puli the sling of the M-14 over his head and toss the gun into the ground
and stomp on it. He said he could see that Mr. O'Reilly was also carrying several
other firearms in his hands. He said he then saw Mr. O'Reilly walk several more
metres and then throw two more guns on the ground, and stomp on them. After
watching Mr. O'Reilly dispose of the guns Mr. Jongbloets said he never looked back
again.

[80] In cross-examination Mr. Jongbloets was challenged about where it was he
saw Mr. O'Reilly toss the guns. While the evidence established that the guns were
located on Dorsey Road and Aryes Road | consider Mr. Jongbloets’ inability to
describe the precise location of the guns to be a consequence of his lack of
familiarity with the area and nothing more.

[81] Clearly, at some point Mr. Jongbloets caught up with Ms. Rhem and

Mr. Craciun. He said they agreed they needed to find a ride, but maintained that for
the ten hours between the time they left the Hennigar residence and being arrested
they never discussed what happened at the Hennigar residence. In cross-
examination he said their plan was to get a car so they could meet up with Ms. Mack
and Mr. Mecham and to continue with the plan to go get drugs and have a good
time.

[82] Mr. Jongbloets testified that the four of them walked around and Ms. Rhem
knocked on a few doors looking for a ride. He said they stopped at one house but
the woman was not able to give them a ride. This is consistent with Mabeline Leon’s
evidence that Ms. Rhem came to her house looking for a ride. Mr. Jongbloets said
they spent several hours sleeping inside a vehicle at another house. When they
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woke up they all decided that they would try to hitch hike back to Bella Coola, which
is what they were doing when they were arrested.

[83] During cross-examination Mr. Jongbloets acknowledged his criminal record.
When challenged about obtaining a shotgun despite being prohibited from
possessing firearms, his explanation was he thought it “would be neat” to have one.
He also agreed that he knew he was prohibited from having a firearm when he told

Mr. O'Reilly “we need more guns”.

[84] As stated earlier because Mr. Jongbloets testified, | must instruct myself in
accordance with the principles established in W.(D.). In doing so, | am guided by the
comments of Stromberg-Stein J.A. in R. v. Tyers, 2015 BCCA 507 at paras. 12-14:

[12] The Supreme Court of Canada established a framework in W.(D.) to
assist the trier of fact to properly apply the reasonable doubt standard on the
whole of the evidence to the issue of credibility. Following the framework
assists the trier of fact to avoid deciding a case by simply choosing between
the Crown or defence version of events: R. v. Vuradin, 2013 SCC 38 at
para. 21.

[13] The W.(D.) three-step analysis involves consideration of the following
three questions:

First, if you believe the evidence of the accused, obviously you
must acquit.

Second, if you do not believe the testimony of the accused but
you are left in reasonable doubt by it, you must acquit.

Third, even if you are not left in doubt by the evidence of the
accused, you must ask yourself whether, on the basis of the
evidence which you do accept, you are convinced beyond a
reasonable doubt by that evidence of the guilt of the accused.

W.(D.) at 758.

{14] To this analysis is added a fourth step: “if ... you are unable to decide
whom to believe, you must acquit™ R. v. C.W.H. (1991), 68 C.C.C. (3d) 146
(B.C.C.A.) at 155.

[85] | have had the opportunity to observe Mr. Jongbloets as he testified and |
have carefully reviewed all of his evidence. Applying the W.(D.) analysis, while there
are some aspects of Mr. Jongbloets’ testimony | do accept particularly that which

aligns with the other witnesses, there are many other aspects that | do not accept.

[86] Insummary | accept Mr. Jongbloets' evidence regarding the original plan to
travel to Williams Lake in Ms. Mack’s van with the others to obtain drugs. | also
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believe his evidence regarding Mr. O'Reilly’s erratic behaviour inside the van and the
assault upon Mr. Mecham. As well, despite Ms. Mack's testimony, | believe

Mr. Jongbloets and Mr. Craciun got out of the van in Anahim Lake to urinate and did
not assist Mr. O'Reilly in his search for the clip. While | accept Mr. Jongbloets told
Mr. O'Reilly that they need more guns, | do not believe Mr. Jongbloets’ explanation
as to what he meant by that statement particularly considering the evidence that he
also said “we need lots of guns” and “yeah, let's do it" in reference to the plan.

[87] | cannot conclude that Mr. Jongbloets said “this is what we do” in response to
Ms. Mack’s question “why are we doing this”. Other than the evidence of Ms. Mack
there is nothing to confirm that those words were uttered. Given the stress and
tension within the van at that stage Ms. Mack may be confused and it may well have
been Mr. O'Reilly who made that statement. Without more, | am not prepared to find
that the statement was made by Mr. Jongbloets.

[88] There are also a number of aspects of Mr. Jongbloets’ testimony | do not
believe which leads me to reject Mr. Jongbloets’ description of his intention at the
time. In particular, | do not believe him when he said he never agreed with

Mr. O'Reilly to commit a robbery in order to get more guns. Mr. Jongbloets raised
the idea of obtaining more guns and in direct response Mr. O'Reilly first suggested
going to 100 Mile and then to the Hennigar residence. There was nothing ambiguous
in the exchange between Mr. O’'Reilly and Mr. Jongbloets when the plan to go to the
Hennigar residence, point the gun at Mr. Hennigar and take his guns was discussed.
Mr. Jongbloets was part of the plan and that is precisely why he told Mr. Mecham
they were going to steal guns. 1 also do not believe that Mr. Jongbloets remained in
the vicinity of the door of the Hennigar residence because he was looking for ail. |
find he remained near the door to facilitate the robbery. Further, | do not believe

Mr. Jongbloets’ testimony about running after the van. As stated earlier, | find his
evidence on this point was crafted in an effort to disassociate himself from the foot
steps Ms. Santos heard leaving the area after the shooting.

[89] Mr. Jongbloets' testimony does not raise a reasonable doubt in my mind.
However, this does not end the matter. | must continue with my analysis and ask
myself whether, on the whole of the evidence has the Crown proved the necessary
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elements beyond a reasonable doubt. Therefore, | shall continue my analysis and
deal with the interplay between s. 229(c) and party liability pursuant to s. 21(2) of the
Code.

. THE GOVERNING LEGAL PRINCIPLES
A. Second Degree Murder, s. 229(c)
[90] Section 229 of the Code states:

229. Culpable homicide is murder

[...]

(c) where a person, for an unlawful object, does anything that
he knows (or ought to know) is likely to cause death, and
thereby causes death to a human being, notwithstanding that
he desires to effect his object without causing death or bodily
harm to any human being.

[91] Since the decision of the Supreme Court of Canada in R. v. Martineau, [1990]
2 S.C.R. 633, the phrase “ought to know” is no longer operative. A conviction for
murder must be based on proof of subjective foresight of death.

[92] In R.v. Shand, 2011 ONCA 5, leave to appeal refd [2011] 1 S.C.R. xii
[Shand], the Ontaric Court of Appeal conducted a comprehensive review of s. 229(c)
and set out the elements which must be proved. The two key elements of s. 229(c)
are proof of an unlawful object and a dangerous act. At para. 188 the Court

formulated a list of the elements fo be proved under s. 229(c) as follows:

(a) the accused must pursue an unlawful object other than to cause the death
of the victim or bodily harm to the victim knowing that death is likely;

(b) the unlawful object must itself be an indictable offence requiring mens rea;

(c) in furtherance of the unlawful object, the accused must intentionally
commit a dangerous act;

(d) the dangerous act must be distinct from the unlawful object, but as stated
above, only in the sense that the unlawful object must be something other
than the likelihood of death, which is the harm that is foreseen as a
consequence of the dangerous act,

(e) the dangerous act must be a specific act, or a series of closely related
acts, that in fact results in death, though the dangerous act need not itself
constitute an offence; and
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(f) when the dangerous act is committed, the accused must have subjective

knowledge that death is likely to resuit.
[Emphasis added]

[93] In Shand, the accused and two others went to the home of a drug dealer
planning to steal marihuana. The drug dealer indicated he did not have what they
were asking for however they noticed the drug dealer's girlfriend was holding a bag
of marihuana and they pursued her into the basement. At some point the accused
pulled out a gun which discharged and killed a male. There was disputed evidence
as to what occurred, including whether the gun discharged deliberately or accidently.
At trial, the judge directed the jury on sections 229(a)(i), (i) and s. 229(c) despite the
objections of defence. The jury convicted of second degree murder. On appeal the
accused's challenge to the constitutionality of s. 229(c) was dismissed.

[(94] In Shand, the Court found although the accused carried a gun to the robbery,
and that was unlawful, this was not his purpose or goal, so it was not an unlawful
object under s. 229(c). The unlawful object was the robbery. Upon entering the
basement and drawing and using his gun the accused committed a dangerous act,
This dangerous act was done in furtherance of the uniawful abject, being the
robbery.

[95] The Court provided guidance on how to identify and frame the dangerous act
at para. 190-191 as follows:

[190] In identifying the dangerous act, as explained earlier, it is important not
to frame the dangerous act too broadly. A broad and vague characterization
of what constitutes the dangerous act does not fit well into the causation
framework and may skew the subsequent mens rea analysis.

[191] It would, for example, be wrong to frame the dangerous act as entering
a home with a loaded gun or engaging in a home invasion with a gun.
Although these “acts”, in a sense, led to the events in the basement bedroom,
they were not the acts that actually caused the death.

[96] In concluding that the appellant had committed a dangerous act, distinct from
the uniawful act of robbery the Court stated at para. 193:

[193] In my view, it is upon entering the basement bedroom that the appellant
committed the dangerous act. The act was drawing and using his gun in an
attempt to subdue the occupants of the room. This act was clearly done in
furtherance of the unlawful object, being the robbery. Whether the gun was
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[97]

(@8]

intentionally or accidently discharged, it was the choice to use the gun in
order to subdue the occupants that caused the death.

At para. 198, the Court continued:

[198] As | explained earlier, the dangerous act need not be distinct in the
sense of being unrelated to the acts carrying out the unlawful object. In fact,
as the text of s. 229(c) requires that the dangerous act be committed for or in
pursuance of the unlawful object, the dangerous act must be associated with
the unlawful object to fall within the provision. In the present case, the
dangerous act was the choice to draw and use the gun in order to subdue the
occupants of the basement bedroom and take the bag of marijuana. The fact
that the gun may have discharged accidently while being used to that end
does not remove these facts from the ambit of s. 229(c).

Having determined that the dangerous act was distinct from the unlawful

object, the Court went on to consider whether the accused possessed the necessary

mens rea for murder under s. 229(¢) at the time he committed the dangerous act.

The Court in Shand explained the mens rea requirement at para. 194-195:

[99]

[194] The critical issue, then, is whether the appellant possessed the
necessary mens rea at the time that he committed the dangerous act. If,
when he pulied out the gun and used it in the confined space of the basement
bedroom, the appellant knew that it was likely to cause death, but did so
nonetheless in pursuance of the theft, this would satisfy the mens rea
component of s. 229(c).

[195] If, however, he did not then know that death was likely, the necessary
mens rea would be absent. It is critical that the appellant’s state of mind at
this particular point in time is ascertained. That determination is a subjective
one. The question is not what he ought to have known. The guestion is what
he actually knew and foresaw. Surrounding facts, including the appellant’s
prior conduct, can be considered to determine what the appellant actuaily
knew. What his state of mind may have been before or after committing the
dangerous act is not determinative.

[Emphasis added.]

In dismissing the appeal, the Court in Shand concluded that there was an

adequate factual basis for the trial judge to have charged the jury on s. 229(c).

[100] The decision in R. v. Roks, 2011 ONCA 526 [Roks] is also instructive. In
Roks, the trial judge held a participant to an arson was guilty of murder under

s. 229(c). The accused and others conspired to burn down a commercial building

and make a fraudulent insurance claim. The two men hired to bumn the building

caused an inferno and one of them died. At trial the accused was found to have
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conspired and assisted others in the unlawful object of arson for the purposes of
insurance fraud and was convicted of conspiracy to commit arson and second
degree murder pursuant to s. 229(c). The appeal from second degree murder was
allowed in part, substituting a conviction for manslaughter. In Roks, the critical issue
was the fault requirement for s. 229(¢) murder. The Court of Appeal found the
evidence did not support the conclusion the accused knew that the death of a
human being would likely occur. At para. 134 the court stated:

The extent of the risk of death occurring as a consequence of the dangerous
act is defined by the term “likely”. The accused must know that the death of a
human being is a flikely consequence of the dangerous act. The term “likely”
refers to the probability of a consequence. Proof that an accused was aware
of the risk, possibility, danger or chance of death as a consequence of a
dangerous act is inadequate to establish the mental or fault element in

s. 229(c): Shand, at paras. 153 and 209; Cooper, at p. 155.

[Emphasis added]

[101] At para. 137 the court cautioned:

Knowledge and foresight are states of mind. It seems reasonable to conclude
that if intention can be inferred from the natural and probable consequences
of conduct, by parity of reasoning, so should an inference of knowledge or
foresight of those consequences be available. That said, in cases governed
by s. 229(c), a trier of fact must be cautious about inferring actual knowledge
based entirely or substantially on the common sense inference. To do so
risks substituting a constitutionally impermissible mental or fault element for
subjective foresight. Further, to do so may compromise the likelihood
component in s. 228(c): Shand, at para. 209

[102] In R. v. Belcourt, 2015 BCCA 126 [Belcourt] our Court of Appeal adopted the
approach established in Shand. Belcourt was an appeal from a conviction of second
degree murder after a trial before a judge and jury. The accused and a co-accused
broke into the apartment of the deceased with the aim of robbing him. It was not
disputed at trial that the accused held a shotgun in the deceased’s bedroom when it
discharged, killing him. The main issue at trial was whether the accused possessed
the required mens rea for murder based on any of the three “pathways” to murder
found in ss. 229(a)(i), (a)(ii}, and (c). The conviction was set aside and a new trial
ordered on the basis that the trial judge did not properly instruct the jury on the
operation of s. 229(c) and, in particular, on the manner in which they ought to have
considered the subjective knowledge of the accused.
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[103] At para. 104 of Belcourt, the court emphasized the critical importance of
determining an accused's subjective foresight and knowledge of the likelihood of
death in order to establish the minimum threshold mens rea for murder. The Court
states:

Given the complexity of the elements to be proven under s. 229(c) and the
more sophisticated notion of intent that the jury must assess, it is crucial that,
in a charge under s. 229(c), the jury be directed (i) to the facts that the
accused knew at the time he was alleged to possess the requisite mens rea
for murder and (ii) to the manner in which knowledge of those facts might
operate to negate the mens rea.

[104] With these legal principles in place and relying on the analysis set out in
Shand, | will proceed with my analysis.

[105] Before the Crown can attach liability to Mr. Jongbloets, Mr. Craciun or

Ms. Rhem as parties to the offence, they must first satisfy the essential elements of
s. 229(c) as they pertain to Mr. O'Reilly. The Crown’s position is that the evidence
established that Mr. O’Reilly was the principal and the shooter. However, in their
submissions the Crown argued they need not satisfy the elements of s. 229(c)
because they only apply to Mr. O'Reilly as the principal and not to those liable by
virtue of being a party to the offence. | agree with counsel for Mr. Craciun that as the
offence alleged is second degree murder pursuant to s. 229(c), in order for the
accused to be found guilty of murder as parties to the offence | must first be satisfied
that the elements of s. 229(c) have been established beyond a reasonable doubt.
Section 21(2) is not an offence provision.

Analysis of the Elements of s. 229(c)
[106] | shali conduct my analysis using the constituent elements articulated at
para. 188 in Shand as they pertain to the actions of Mr. O'Reilly as the principal.

Was there an unlawful object?

[107] | agree with the Crown that the testimony of Ms. Mack, Mr. Mecham and
Mr. Jongbloets established that Mr. O'Reilly intended to commit robbery on Matthew
Hennigar. Considering all of the circumstances, and including Mr. O'Reilly’s

statement “my buddy Matt owns lots of guns. I'll take this gun, I'll point it to his head
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and we're going to take all his guns” satisfies me that the Crown has established that
Mr. O'Reilly intended to commit robbery, which is an unlawful object.

Was the unlawful object an indictable offence requiring mens rea?

[108] Robbery is an indictable offence with a mens rea component. In these
circumstances, considering Mr. O'Reilly was in possession of an M-14 rifle as he
approached the Hennigar residence robbery pursuant to s. 343(d) is applicable. The
section states:

343 Every one commits robbery who

(d) steals from any person while armed with an offensive
weapon or imitation thereof.

[109] The M-14 rifle is clearly an offensive weapon within the meaning of the Code.

In furtherance of the unlawful object (robbery), did the principal intentionally
commit a dangerous act?

[110] The evidence established that Mr. O'Reilly entered into the Hennigar
residence with the goal to take Matthew Hennigar's guns. The issue is whether in
furtherance of that goal Mr. O'Reilly intentionally committed a dangerous act by
pointing the loaded rifle at Mr. Hennigar and Mr. Andy, which discharged resulting in
their deaths. In determining whether the pointing of the rifle constitutes a dangerous
act | am guided by Shand, where at para. 191 the court stated:

[191] It would, for example, be wrong to frame the dangerous act as entering
a home with a loaded gun or engaging in a home invasion with a gun.
Although these “acts”, in a sense, led to the events in the basement bedroom,
they were not the acts that actually caused the death

[111] In Shand, the dangerous act was the pointing of the gun which was done to
subdue the occupants of the house to facilitate the robbery (see also Belcourt). In
Roks, the dangerous act was lighting the fire in order to facilitate the unlawful act of
insurance fraud.

[112] Similarly, | find in this case the dangerous act was pointing and discharging
the loaded rifle at Mr. Hennigar and Mr. Andy in order facilitate the robbery and steal
the guns. Ms. Santos’s evidence established that Mr. O’Reilly entered the residence
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and confronted Mr. Hennigar. Her evidence, together with the forensic evidence
establishes that two shots were fired while Mr. O’Reilly was inside the residence that
caused the deaths of Mr. Hennigar and Mr. Andy.

Was the dangerous act distinct from the unlawful act?

[113] The evidence establishes that Mr. O'Reilly intended to commit the unlawful
object, the robbery. When he pointed and discharged the loaded rifle, which | find
was a dangerous act | am able to infer that Mr. O’Reilly must have had the
subjective knowledge that death was at least likely to result.

[114] Counsel for the accused take the position that s. 229(c) does not apply to this
case because the dangerous act was not distinct from the uniawful object. Counsel
for Mr. Craciun argued that the shootings of Mr. Hennigar and Mr. Andy were carried
out in furtherance of the robbery and were logically necessary in order to remove the
guns from the house.

[115] A similar argument was rejected by the court in Shand. At trial, counsel for the
accused argued the accused brought the gun in order to carry out the robbery and
that it discharged accidently, killing the victim. Therefore, he argued there was no
dangerous act separate and distinct from the unlawful object of robbery as the gun
and its use were an integral part of the robbery. The Court of Appeal rejected that
argument stating at para. 198:

[198] ...... the dangerous act need not be distinct in the sense of being
unrelated to the acts carrying out the unlawful object. In fact, as the text of

s, 229(c) requires that the dangerous act be committed for or in pursuance of
the unlawful object, the dangerous act must be associated with the uniawful
object to fall within the provision. In the present case, the dangerous act was
the choice to draw and use the gun in order to subdue the occupants of the
basement bedroom and take the bag of marijuana. The fact that the gun may
have discharged accidently while being used to that end does not remove
these facts from the ambit of s. 229(c).

[Emphasis added.]

[116] 1 find that the reasoning in Shand is applicable to the circumstances of the
present case. There is no requirement that one must point and discharge a rifle in
order to complete the unlawful object of robbery. Robbery pursuant to s. 343(d)
states every one commits robbery who “steals from any person while armed with an
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offensive weapon or imitation thereof”. As stated in McGuigan v. R., [1982] 1 S.C.R.
284 “robbery can be committed without either the possession or the use of a
firearm.... the offence is compiete if the accused is “armed with” the offensive
weapon — he need not “use” it.”

[117] 1do not accept that in the course of the robbery it was logically necessary for
Mr. O'Reilly to shoot both Mr. Hennigar and Mr. Andy in order to remove the guns
from the house. In my view that argument suffers the same flaw as in Shand. In
Shand in the course of the robbery the accused drew his gun to subdue the
occupants of the basement. The gun discharged, killing one of the occupants. He
argued that the gun fired accidently and he was guilty of manslaughter, robbery and
firearms offences but not murder. In dealing with the interpretation of dangerous act
the Court in Shand stated at para 136;

[136] | see no reason to draw the somewhat arbitrary distinction between the
unlawful object and the dangerous act in the manner suggested by the
appellant. Imposing such a requirement might well lead courts to make
artificial and strained definitions of the dangerous act and the unlawful object.

Seclion 229(c) requires that the unlawful object be something other than the

harm that is foreseen as a consequence of the dangerous act. In other words,
if the accused's purpose — the unlawful object — was something other than to

cause the death of the victim or bodily harm to the victim knowing that death
is likely, then it will be sufficiently distinct from the dangerous act to engage
s. 229(c). In contrast, if the unlawful object was the death of the victim or to
cause bodily harm to the victim knowing death was likely, s. 229(c) would not
apply. The requirement of distinctness would not be met, as the unlawful
object would be the very harm foreseen as a consequence of the dangerous
act.

[Emphasis added]

[118] The Courtin Shand also considered the analysis in R. v. Vasil, [1981] 1
S.C.R, 469 [Vasil] which was an arson case like Roks. In Vasil, the dangerous act —
lighting a fire — was closely linked to the unlawful object — destruction of furniture. At
para 137 the Court explained:

[137] This approach is consistent with the Supreme Court of Canada’s
decision in Vasil. Mr. Vasil's true object was the destruction of the furniture.
He could have achieved this in a number of ways, but in his case, he decided
to use fire. Although lighting the fire is closely linked to the unlawful object, he
could still be found to have committed murder pursuant to s. 229(c) if it could
also be proven beyond a reasonable doubt that he knew when he set the fire
that it was likely to cause death. Given that his object — destroying the
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furniture — was clearly different from the harm that he is alleged to have
foreseen as a result of the dangerous act — the likelihood of children in the
adjoining room dying — his actions fit within s. 229(c) but could not be
prosecuted under s. 229(a).

[119] Having considered the analysis in Shand, Roks and Vasil | find that with
regards to Mr. O'Reilly's actions as established by the evidence in the present case,
the unlawful object was to commit robbery; and it was something other than to cause
the death of a victim or bodily harm to the victim knowing death is likely. | am
satisfied that the dangerous act, the pointing of the loaded M-14 rifle which then
discharged twice, was a distinct act from the robbery and it resulted in the deaths of
Mr. Hennigar and Mr. Andy.

[120] Before | move on to the next issue, | wish to briefly deal with a submission
made on behalf of Mr. Craciun. Counsel for Mr. Craciun argued that there was no
evidence that Mr. Craciun actually committed a dangerous act and therefore the
Crown had failed to satisfy an essential element of s. 229(c) as it pertains to

Mr. Craciun. However, as will be discussed the Crown is not required to establish
that a party to an offence per s. 21(2) actually committed the offence. | move now to
a consideration of party liability under s. 21(2) and the interplay with s. 229(c).

B. Party Liability pursuant to s. 21(2) of the Code
[121] Section 21(2) of the Code provides:

21. (2) Where two or more persons form an intention in common to carry out
an unlawful purpose and to assist each other therein and any one of them, in
carrying out the common purpose, commits an offence, each of them who
knew or ought to have known that the commission of the offence would be a
probable consequence of carrying out the common purpose is a party to that
offence.

[122] The three elements the Crown must prove for a conviction under s. 21(2)
were identified in R. v. Patel, 2017 ONCA 702 [Patel] as follows:

[39] In relying on s. 21(2), the Crown must prove (i) the party's participation
with the principal in the original unlawful purpose (the “agreement”), (ii) the
commission of the incidental crime by the principal in the course of carrying
out the common unlawful purpose (the “offence™) and (iii) the required degree
of foresight of the likelihood that the incidental crime would be committed
(“knowledge™): R. v. Simon, 2010 ONCA 754, 263 C.C.C. (3d) 58, at para, 43.






